Summary of Issues Discussed by Earned Sick Leave Task Force
Prepared by Commissioner Fritz and Tom Bizeau,
2/28/13


1. Should we consider exempting employees who make above $xx/hour?

· Reasons to do so: Higher paid employees are not as likely as lower paid employees to need to work to make ends meet. Higher pay may be in lieu of benefits.

· Reasons Not to do so: A key purpose of the proposal is public health. Portlanders already suffer from “presenteeism” – internal or external pressure to work while sick.  Higher paid employees also need to know they can miss work for illness without being considered slackers. High paid employees may have high expenses, or may work less often so more dependent on each day’s pay.  Where to draw the line, if we did do an exemption??

· Conclusion:  To much disparity among income groups, determining the threshold is too difficult and maintaining public health is still not covered through exemption.   No change proposed to the Ordinance. 

2. Should we consider exempting yoga studios/other businesses where employees are paid a percentage of gross daily profit, not an hourly wage or salary?

· Reasons to do so: Most of the group agreed that it makes sense to exempt any employee who does not have a base wage. Yoga instructors (and other class instructors of this nature) are paid based on how many people show up to class that day, and the current practice of trading time off seems to work well.  

· Reasons Not to do so:  In some cases these studios will be operated such that a base wage is paid to the instructors.  If that is the case accounting for that in any code language should occur. 

· Conclusion:  Amendment proposed to exempt employees who are paid ONLY commission or piece rate with no base wage.


3.  Should we consider exempting businesses whose employees are on call/as needed, such as staffing agencies or hospital resource nurses?

· Reasons to do so: Employees choose/make themselves available for shifts.  Again, higher paid employees are not as likely as lower paid employees to need to work to make ends meet. Higher pay may be in lieu of benefits.

· Reasons Not to do so: Again, same reasons as # 1.  Staffing agency employees may depend on the one job, rather than the income being extra.

· Conclusion:  No Amendment proposed to exempt on-call persons for reasons previously stated in #1.   There is a great deal of income disparity and if they work more than 240 hours in the City, per this code, then they would be entitled to sick leave if taken while on a temporary job.  More detail may be necessary to implement through the Administrative Rules.   

4.  What are the problems associated with movement of perishable goods in relation to this ordinance?

· Reason to Do so:  Teamsters’ contract requires that if a substitute driver is hired to cover a sick driver, the replacement must work a minimum of five days.  Encouraging sick drivers to take time off by paying them will cause greatly increased costs.

· Other Reasoning: Drivers should be able to take time off when they are sick, just like other workers.  If this applies to perishable goods drivers, could extend to all drivers – and is still a public health issue.  Perhaps the union contract should be amended, rather than exempting drivers in the Code.

· Conclusion:  No exemption.


5.  Do we need modifications for river businesses based on federal Marine employment law? 

· Reasons:  If there is law that exempts river/marine businesses then that exemption should be noted in code.  

· Reason Not to do so:  The City Attorney has not found examples of Marine law that conflict.  However, in researching, did find that Railroad Insurance Act does conflict.   Not enough information available on Marine industry.  Shipping businesses that visit (including airlines) but do not stay will likely not meet thresholds. Shipping businesses that are local will need to comply unless there is compelling evidence that other laws trump. 

· Conclusion:  Amendment proposed to exempt employees covered by the Railroad Insurance Act.

6.  How would employers track hours worked in Portland when employees work only part of their hours in Portland?

· Background: The group discussed various options.  Other cities have worked this out in the Administrative Rules.  A good faith effort or estimation process may be possible.

· Reason to do something:  Will make it easier on businesses bookkeeping practices to track hours.  

· Reason not to do so:    Tracking hours is done already for employees.  This is required anyway by wage and hour law.  

· Conclusion:    Those employees that have an office in Portland but tend to travel also to outlying communities would be considered most likely as working full time in the City.  However it seems that some sort of arrangement can be made with a Company/business that has employees that travel in and out of Portland while doing their business which in most cases would be deliveries.  A verified averaging that estimates approximately how much time an employee spends in the City might be possible with administrative rules and the Cert of Compliance process.   


7.  Can/should Sick Time provisions apply to any business in WA that sends workers to the City? 

· Background:  BOLI staff stated Yes, in some instances.  Crossing boundaries between cities’s can be feasibly enforced.  Crossing state lines must meet the definition and in some case (civil rights) is easier, whereas wage and hour laws are more difficult.   Originally it was thought that simply because a company must indicate income made in the State of Oregon would be a key to making this provision work however that is taxation law and not related to civil rights or wage an hour law per se. 

· Reason Yes:  Yes if they are working in the City they should be compliant with the sick leave law for hours worked.

· Reason No:  Crossing state lines is difficult to monitor and enforce.  

· Conclusion:  It appears that there may be some instances based upon Oregon Statutes for wage and hour law as well as civil law that this could work.   Some has been defined through the definition of “Employee” but the procedures and process for enforcement would need to be further refined in Administrative Rules.  



8.  Should we consider giving more/less sick days?

· Conclusion:  Some in the group want more, some less.  Some proposed having all sick leave unpaid for a pilot project.  Five days/forty hours is consistent with other jurisdictions.  Most members agreed that simple is better – while some would like more Sick Time for larger businesses, and some would like paid sick time for all employees, most agreed the current standard is a compromise they respect.


9.  Should we consider requiring PTO to be more than 40 hours in order to substitute for paid Sick Leave?

· Reasons to do so: Workers may use all their Paid Time Off for sick leave and have none left for vacation or personal time.  

· Reasons not to do so: This ordinance is about public health and making sure all employees have at least 40 hours they can use when sick.  Businesses that are already providing sick time through a PTO should not also be penalized by having to add more time off just for sick leave when the current PTO is already or can be adapted to meet this code.


10.  Is two hours the appropriate notice time to specify in the Code?

· Background:  Restaurants and other businesses need more notice for afternoon/evening shifts.  The group agreed to change the notice time to reference a reasonable employer policy clearly communicated to employees. 

· Conclusion:  It was agreed that businesses need more flexibility than the 2 hour standard provides.  An Amendment is proposed deleting Two Hour Notice requirement and substituting standard for reasonable Designated Contact Protocol.


11.  Business Start-up exemptions? 

· Reasons to exempt:  Often new businesses, and/or businesses making less/to no profit in the beginning need to have a break from this requirement to ultimately save that percentage devoted to sick leave. Starting a business is tough and the City should support new businesses.  Give them a chance to make it then add Sick Time requirements after two years, which is when the new business may apply for a Small Business loan.  This discussion morphed into how big a startup company should be come before it should have to pay for sick leave and that having 10 employees was considered by some to be big enough to apply the code.  

· Reasons not to exempt:   Size of the business was not the issue being discussed and the fact that a business can exist with 5 or 6 employees and be profitable in the first or the 10th year was not a basis for giving them a break.  Business is tough for all businesses, and shiny new businesses already have an advantage.  This is a policy directed at public health, and employees at new businesses get sick too.  Profitability would be too difficult to assess and can be easily masked if the employer is putting back profits into the business Exempting on profitability would also exempt all non-profits.

· Conclusion:  Most in the group recommended against exemptions for start-up businesses.


12.  Should an employee be allowed to choose to take unpaid Sick Time if they have paid Sick Time available?

· Reasons to allow this: Gives more flexibility, allows employees to bank time, for instance for major surgery or childbirth.  May save the employer money if the Sick Time is never paid out.

· Reasons not to allow this: Harder to track protected Sick Leave Time left in the bank when the employee has already taken some unpaid time off for Sick Leave purposes.  Unions/employers should not be allowed to bargain away the basic standards of allowing first day Sick Time.

· Conclusion:  No change recommended from January 31 draft on this issue though it may be possible to allow for arrangements where unpaid time can be taken if agreed with the employer.


13.  Should there be a cap on the maximum number of hours of Earned Sick Leave that roll over to the next calendar year?

· Discussion:  Some said yes, others no, depending on support for paid sick leave in principle.  

· Conclusion: Maintain the minimum amount that can be accrued but don’t cap the hours that roll over (currently at 40 in the ordinance), for employers who want to allow more accrual.  Add an amendment that no employer shall be required to carry over more than 40 hours  from one calendar year to the next


14.  Hiring Hall exemption

· Issue: Employees in some trades are generally paid through their union while being employed by more than one employer in a calendar year.  They are not required to work a particular shift – if one worker is sick, another union member works the shift. They are covered by union benefits and higher paid than non-union trades workers.  Difficulty defining “Hiring Hall”, as used in Proposed Draft.

· Conclusion:  See comments under #s 1, 3 and 4.  Most on the Task Force want consistency.
