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The meeting was called to order at 3:03 pm. AFZ summarized the agenda. HH asked whether staff had the Code with language recommended by the Task Force at the first meeting. AFZ explained that staff is working on incorporating comments and will have an updated version available next week. 

A.  REVIEW OF TOPICS NOT YET DISCUSSED
1.  Should we consider exempting employers who make above $xx/hour?
JG says exempting certain employers may help with bookkeeping. He suggests basing the cutoff on xx% of minimum wage. The purpose of this legislation is to target the 40% of employees who currently have no earned sick leave. He would like to simplify the legislation to target this group, thereby simplifying implementation for the group who already has benefits. AFZ says the group will explore the idea certified compliance.
HH questions the motive of this legislation. If the purpose is to improve public health, then why exempt an employee above a certain salary, whose illness is just as contagious? 
AFZ explains that this item is on the agenda because the group asked suggested it. The assumption is that if an employee is making $50/hour, he or she can afford to take unpaid leave.

EG feels that exempting certain employees goes against the intent of the legislation.

DS suggests that a mechanism for certified compliance (for a company that provides coverage equal to or better than required) may be a better option.

HW - we already have a differential for sick leave who get paid more because they don’t get benefits. They are already getting that differential. (This combines numbers 1 and 3)

AP suggests if employees are exempted based on salary, then it should also be applied to staffing agencies. It would be more cumbersome and costly to enforce. 

2. Should we consider exempting yoga studios/other businesses where employees are paid a percentage of gross daily profit, not an hourly wage?
AFZ explains that some workers are not paid any wage and are essentially independent contractors. For example many yoga instructors’ pay is based solely on the number of students who show up. (A restaurant worker, by contrast, is paid base pay plus tips). Other employees are paid “piecework or commission,” based on the number of items produced or sold. BOLI requires such workers to be classified as an “employee” of a company. The question is whether an employee who receives no base pay should be exempt from the Sick Leave requirement.  

TF asks whether time off would still be protected (yes). He also wants more clarification on how this type of payroll is managed.

AFZ would like to learn more directly from yoga instructors or others who are paid this way. She wants to be careful not to make unintended consequences.

3. Should we consider exempting businesses whose employees are on call/as needed, such as staffing agencies?
BM explains that his restaurant often has some staff on the floor who are on call. He is hesitant to exempt on call employees, as they are already exposing themselves to more risk in terms of pay. His employees are paid only for hours worked, not for hours on call. 

HH asks whether such an exemption would also cover hiring hall employees. AFZ says that is not the intent of this particular piece; we still don’t have a solution for the hiring hall piece, but yes this could potentially have an effect.
AP explains that the New York City proposal has an exemption for high wage employees that would actually apply to number 1, 2, and 3. For example some physical therapists and speech pathologists are placed in senior care facilities and are paid $150/hour. They work only when they call in; there is no requirement to be there. She would be happy to send the language. 
BB explains that temporary staffing agencies track the number of hours a worker spends at particular businesses. An employee who moves from job to job would add a lot of layers of complexity to the employer’s bookkeeping. It is very difficult to define which party is responsible for benefits. Typically benefits are the responsibility of the employer. The level of complexity would make implementing Earned Sick Leave legislation very difficult for temporary staffing agencies. A temp agency located in Portland would have a much higher level of burden than an agency outside the city borders, and would thus face a competitive disadvantage.  
HW appreciated AP’s explanation of the NYC definition. She also has a clarifying question for BM: Is the person who is on-call a regular employee, or special/temporary for the on-call duty? BM explains that they are regular employees. HW notes that this item would exempt specific employees and not entire businesses, because many businesses might have both types of employees.

EG notes that there is also a difference between an employee who says “I’d like to work; let me know if there are extra hours available” and an employers who says “We’re busy; you need to come in today.”

4. What are the problems associated with movement of perishable goods in relation to this ordinance?
JG distributes a printed email summarizing the issue (see attached). Briefly: The exemption would apply to the first day paid topic only. Transport of perishable goods (fish, meat, bread, etc) are delivered by drivers that have a special commercial license. These drivers are generally very well-compensated. CBAs require qualified replacement drivers to receive a full 40-hour work week. If a permanent driver is sick for one day, the employer must pay an additional 5 days in compensation for the replacement driver. Portland-based Franz bakery was forced to open 7 CBAs in Seattle as a result of that city’s first day requirement. In every instance the union waved the 1st day requirement. 

AFZ asks what employers will do if the driver is, for example, vomiting. JG explains that the employer will hire a replacement driver for 5 days if necessary.  

HH asks for clarification regarding the unions’ ability to negotiate away first day sick pay. If it is ok to bargain away parts of this law, then why are we doing this? At the last meeting, AP stated this legislation wouldn’t open new contracts; however HH has heard from business owners that it would, and is afraid this may be an unintended consequence. AFZ says this issue will be discussed at the next meeting. 

JG explains that this is a very small, myopic group and is not in the 40% target [of employees who currently receive no ESL benefit).

EG wonders whether the “equal to or better than” exemption may apply to this issue? 
AF asks for clarification on whether this legislation is intended to reopen contract negotiations? TF explains that it was an unintended consequence in Seattle. AP suggests looking at Seattle’s experience and finding out why contracts opened. Was it timing? Portland has legal advice that this legislation will not require contract negotiations (comparable to minimum wage increases). 

CR explains that the key difference between Portland and Seattle and San Francisco is that we [Portland] don’t have waiver language. Language very similar. They say you can bargain something different. We don’t have that.

AFZ reminds the group that we are on the topic of perishable goods, and asks whether there are any further comments on this topic. Unions are a topic on next weeks’ agenda.  

5.  Do we need modifications for river businesses based on federal Marine employment law?
Staff was unable to find information on this topic, and will contact the person who raised this issue for input. 

BB suggests this topic be broadened to include non-marine but visiting businesses, for example freight and passenger rail and air. BP agrees and says this issue came up at a board meeting with Union Station. 
6.  How would employers track hours worked in Portland when employees work only part of their hours in Portland? 
AFZ believes it makes most sense to leave it up to employees to track their hours worked in Portland and to notify the employer.
BB means no disrespect to employees, but most employers would not feel comfortable leaving the responsibility of tracking solely to the employee. He requests the requirement be simplified so that employers do not have to track down to the last minute. He would like to implement a tracking procedure that provides a best, good-faith estimate, and/or to look at larger blocks of time rather than by minute.  
KS agrees with BB and would like a good-faith effort and requirement that if an employee works, for example less than 4 hours in one week, then the time needn’t be tracked. The employee would need to alert the employer if he/she believes time in Portland is exceeding the current estimate. 
AF expresses concern with the employee rather then employer recording time, because the employer would be liable. 
HH convened a small group of business owners yesterday. The group expressed an overarching desire to ease the administrative burden on the employer and discussed the option of leaving the responsibility to track hours up to the employee. However after further discussion the group decided such an arrangement would be unworkable; the onus should be on the employer because they hold the liability. 

AP reminds members that an employer who provides benefits equal to or better than the law would have no need to track time worked in Portland. She agrees that the details of this issue should be worked out in administrative rules. 
EG asks the group what their reaction would be to basing ESL on scheduled time, rather than exactly how many hours were actually worked. Sometimes actual hours may be a little over or a little under, but ultimately it would even out.
BB thinks this a good suggestion, but reminds members that many businesses don’t have a set schedule. For example RotoRooter doesn’t schedule time unless a job is more than $1,000 or four hours. 
BP asks how this issue would be enforced, and who would enforce it? 
JG asked how the certification process would work. AFZ says this is a great question and is on the list to be discussed. There are various models. Also it could be specified in administrative rules and doesn’t necessarily need to be in the code or ordinance. 

AF states that these are two very big issues (how to be certified and what that means). To save the issue until later and say we’ll deal with it in August is nerve-wrecking. AFZ counters that if the State passes a comparable ESL law in early summer, than staff would have wasted a lot of time specifying details. 
BB suggests the concept of good faith needs to be reflected in the Code, while the process of how exactly to figure it out can be saved for the Administrative Rules. DS agrees.
7.  Can/should sick time provisions apply to any business in WA that sends workers to the City? 

CR explains that including only Washington but not California and Idaho (etc) would present a legal problem. But preliminary research suggests there would be no problem if the law requires any out-of-state employer to track time when sending employees into the city of Portland.
BB- part of confusion is that sentence with 240 hours, right after that is “…state of Oregon.” (section 9.01.030 part D)
8. Should we consider giving more/fewer sick days?
TF states that the way the legislation is written now is a result of compromise (and should thus be kept as is). He personally would like to see more days provided, but he thinks five seems fair enough. At the very least, he sees no reason to go lower. 
HH counters that the amount of heartburn the current compromise is causing micro businesses leads her to believe that adding any more hours/days would cause a significant problem. She and her members would prefer the first year to include only protected time, and in the second year employers would roll in paid leave. 

AP is interested in requiring more days for large employers.
JG counters that requiring more days for larger employers would create a lot of additional administrative paperwork as employers cross the threshold. 

9.  Should we consider requiring PTO (Paid Time Off) to be more than 40 hours in order to substitute for Paid Sick Leave?
KS believes this issue is connected to the question “should we consider a probationary period?” When a company has a new hire, would be 180 until can take time. Would want these two concepts to be tied together. Should be tied to how long person has been employed.

HH observed that employees who receive PTO already have to make the decision whether to use that time for sick leave and/or vacation.

KS observed that an employer who currently provides 40 hours PTO would need to provide more under this law because that bank of time would become unusable for anything. Would that have an unintended consequence of essentially taking away vacation time? Her understanding of question is if you have PTO structure to meet this test, should we require more than 40?
HH strongly opposes a penalty for employers who already provide 40 hours PTO and would need to provide more under this law. 
NP asks a clarifying question: If an employer currently offers 40 hours PTO, they likely require more than a few hours notice. However with this law the employer would need to provide that time on short notice for illness as well (yes). 

TF provides his employees a PTO bank and doesn’t think it would necessary to provide more time under this law, only that the time can be used for illness. The employer-employee relationship provides flexibility. The decision of whether to use PTO for illness, or rather take the time unpaid or find a substitute, is left to the employee. He would hate for this law to change his employer-employee relationship. 

EG is worried that an employer who currently provides 40 hours of vacation would convert that time to PTO to meet the requirements of this law. That would not meet the spirit of the issue. However this is solely a first-year issue.

10.  Is two hours the appropriate notice time to specify in the Code?
HH wants to make sure that an employee who has an 8 hour shift cannot say “okay I feel sick I’m going home” after 6 hours. (No, the 2-hour notice refers to 2 hours before the shift starts). 
HH also feels it would be appropriate to require 2 hours for a morning shift, but more (e.g. 4 hours) for an afternoon or evening shift 
BP- Seattle says (not sure exactly what Bernie said) but research indicates that they give notice “as soon as practicable”. 
AP suggests we use language similar to the designated contact protocol by requiring “in a manner reasonable” rather than an exact timeframe. HW agrees.
The group agrees and recommends taking out the “2 hour” specification from Section D.

KB spoke with restaurant owners etc and recommends four hours, but also likes idea of “in a manner reasonable”

KS also likes idea of reasonable, and suggest the language specify “before shift starts”

B.  PUBLIC COMMENT
Jill P, HR Consultant in Portland: 
- Many industries pay employees on a “piecework” basis, for example: massage therapists, tattoo artists, and some retail sales. However the employer still needs to apply minimum wage and overtime (AFZ clarified that some employees actually receive no minimum wage and get paid based solely on piecework/commission). 
- Has the group considered how the law would apply to a small business with multiple offices? (AFZ explains that yes, the law will apply to “companies” not individual offices).  
Gary from Eastside Play:

Believes the standard of earning 1 hour per 30 hours worked is a bit odd since a typical work week is 40 hours. A regular full-time employee would earn 52 hours of sick leave in a year, if not for the cap. Thus, a 40-hour PTO program should be comparable. 

C:  REVIEW OF TOPICS NEEDING MORE DISCUSSION
CLARIFY: “Drive through” Portland, workers who work only occasionally in Portland and the record-keeping requirements. 
HH and BB both feel it is very important to require only time stopped in Portland, not traveling through. 
BB points out that the way it is written now, the law only applies to companies in Oregon. If the global policy applies to companies in any state, then why make the distinction in this line? Why do we need to make the differentiation if there is no difference?  To be clarified with BOLI
JG- . missed comment.

HH likes the idea but wants to confirm that, for example if an employee is driving through Portland and has no intention of stopping and needs to use the restroom, that won’t mean the employee “stopped for work.” (Staff clarified stopping for the restroom does not count as work time). HH is concerned that the language leaves too much open to interpretation. 
CR is concerned whether the City even has authority to regulate people through. 

JG feels the issue is not that complicated: using the restroom is rarely considered part of anybody’s job. 

AFZ says the San Francisco solves problems of ambiguity by posting “Q&A”s on the City’s website as guidance. AFZ also reminds members that the burden of proof is on the employee to prove he or she may have stopped for a total of 240 hours in a calendar year to use the restroom. BB clarifies that the burden of proof is actually on the employee; that is why the burden to record is on the employer too. 

Several in the group agreed that this segment could use an extra sentence clarifying the meaning of “purpose of work.”  Staff: This can be done in the Administrative Rules.
TF reminds the group that they won’t be able to think of every possible situation, and the group should thus craft this legislation “in good faith” too. 

AFZ: CONSIDER: The standard of 1 hour of sick leave earned for 30 hours worked vs. 40. I have heard preference for a 40 hour standard from many businesses and I would like to hear members’ rational for 30 hours vs. 40 hours discussed.
BP says the employers he represents would like to have 40 hours but if the intent is to remain uniform with any legislation that may ultimately get passed at the statewide level, then a solidified policy for easy bookkeeping is preferable. 

BB asks which cohort this legislation is trying to focus on: the 40% of employees who currently earn no Sick Leave; or improving benefits for the 60% who do? Many employers who already provide Sick Leave would conform to this law if it mandates earning 1 hour per 40 hours worked.  It would have less detrimental effect on employers who do provide ESL, while still including those who don’t. 

AP states that the argument for 1 hour earned per 30 worked is to reach the 40% who don’t currently earn anything while also covering part-time workers at a reasonable level. She feels strongly it should remain at 30. 

DS asks BP to clarify his point about 90 versus 180 hours probationary period. AP feels strongly is should be 90 hours in order to include seasonal workers. 

HH says she has heard a lot of feedback from small businesses that they greatly prefer 1 hour earned per 40 worked. AFZ asked the reason. HH explained that the 40 hour week is what most people consider standard/ full time; however there is no steadfast reason.  

NB reminds members that part-time, seasonal employees make up a large portion of the 40% who currently earn no Sick Leave. 

AP wants to be sure not to incentivize employers to hire “part-time” in just the right way to prevent providing ESL benefits. 

CONSIDER: Qualifying or probationary period of 90 to 180 days rather than the current 240 hours.
JG says the 180-hour probationary threshold is more important to his members than 30 versus 40 hours. 

HW states that those part-time employees may not need as much Sick Time because, by definition, they don’t spend as much time at work. 

NB clarified that many employees today work multiple jobs, or work 5-hour days 5 or 7 days/week. 

TF agreed that many part timers work a few jobs.

EG urged the group to reject anything longer than a 90 day probationary period. 

JG need to get to 8 hour/full shift

AFZ asks what is the rationale behind requiring a half-year of work before qualifying for ESL?

JG replies that it would be uniform with Seattle’s law

AP feels it is superfluous to have to waiting periods: 8-hour versus 240. 

AFZ disagrees and states the issue applies to new employees

BM states that the purpose is to ensure that new employees will work out in the long run. Also, 8 hours seems arbitrary because service workers often work 5-hour shifts. 

HH suggests requiring a minimum increment of sick time an employee can use (for example 2 hours) so that an employee can’t come in 15 minutes after opening and use sick time (i.e. cannot just arrive late). 

AP suggests a uniform 90 days after the law takes effect. She believes it makes sense to use existing definitions of time increments under State law.

HH asks for clarification, because employees may get paid based on a minute increment. 

CR clarified that the standard is based on timekeeping, not pay. 

TF is fine with the 90 day probationary policy. He feels the law should provide flexibility to the employer to do what’s best for their individual business. If the employee has only accrued one hour of sick time but is sick for one day, he or she should be able to use that one hour of time earned. The question of public health versus benefit is in fact tied together. This law should not make it more burdensome for the employee to access earned benefit. Those who currently face the most challenge would also not benefit. 

KS is worried that employers who currently do provide sick leave would be forced to make unnecessary changes to good policies with this law. She would prefer language along the lines of “not to exceed a minimum of two hours” to that if an employer currently does not have a minimum limit, then they are ok. 

HH says this would help employers who keep books with paper and pencil.

JG says that OFLA does not apply to the 40% target group (who currently receive no ESL). He believes one hour makes sense for those employers.

HH and BP agree that JG’s suggestion of one hour increments for Sick Time use seems reasonable. 

CONSIDER: Whether an employee “must” take sick time, as in the current ordinance, or if we should change that to “may” take sick time. 
KS believes the goal of this legislation is to provide the option of sick leave to employees. Employees should be given the option with “may” language, but it should remain to individual company policy whether employees “may versus must” use sick time. An alternative would be to require that sick time “must be offered.”

EG prefers may versus must 
AP raises the issue of an employee banking all 40 hours of earned sick time, for example for a surgery or maternity leave. Would that unpaid sick time still be protected?

BM would prefer to use may versus must. In his industry the main goal is to keep employees out when they are sick. If they can afford to take unpaid sick time, then that should be allowed. 
HH has concern about attendance issues:

1.

2. Is unpaid sick time still protected? Can employee be fired for taking unpaid sick? 

3. Some employers require an employee to be out for 3 days before they are paid any Sick Time, will that be allowed?  AFZ responds no.
TF believes that the core issue is that employees have protection when using time they have earned, and the employee can use that time as he or she sees fit. He wants to make sure the flexibility is there to maintain a positive employer-employee relationship. 

JG agrees that language should say may versus must. However he wants to confirm that the time cannot roll over and there is no cash out (confirmed). 
EG asks whether employees’ sick time is always protected, for example if the employee is sick for 2 weeks. AP clarifies that no, this legislation is setting a floor. 

HH asks what happens if an employee shows up sick to work and gets sent home? AFZ and DS respond that they still need to look at options on this matter and put together a proposal. 
DS suggests inviting a member of BOLI to the next meeting. The group agrees this would be very helpful. 

