 Earned Sick Leave Task Force – Meeting Notes  
Tuesday, February 5, 2013

Portland City Hall – 1221 SW Fourth Ave (Pettygrove Room)
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	Saltzman
	City Commissioner
	DS

	
	Fritz
	City Commissioner
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	1. 
	Jeff Anderson
	United Food and Commercial Workers (UFCW) Local 555
	JA

	2. 
	Bernie Bottomly
	Portland Business Alliance (PBA)
	BB

	3. 
	Nicole Brown
	Center for Intercultural Organizing (CIO); former server
	NB

	4. 
	Andrew Frazier
	Small Business Advisory Council (SBAC)
	AF

	5. 
	Tony Fuentes
	VOIS & Small Business Owner
	TF

	6. 
	Heather Hoell
	Venture Portland
	HH

	7. 
	Joe Gilliam  
	N.W. Grocery Association
	JG

	8. 
	Ben Meyer
	Restaurant/ Grain & Gristle
	BM

	9. 
	Andrea Paluso
	Family Forward
	AP

	10. 
	Bill Perry
	Oregon Restaurant and Lodging Association (ORLA)
	BP

	11. 
	Karen Stewart 
	Century Link
	KS

	12. 
	Serena Cruz Walsh
	Albina Construction
	SCW

	13. 
	Holly Winick
	HR Infinity Rehab
	HW

	14. 
	Katie Booker
	AFLAC agent; Representing North Northeast Business Association 
	KB

	
	STAFF RESOURCES
	
	

	
	Thomas Bizeau
	Chief of Staff/ Commissioner Fritz
	TB

	
	Catherine Riffe
	City Attorney
	CR

	
	Milena Malone
	Admin. Specialist/ Commissioner Fritz (Note-Taker)
	


Others present: McKean Banzer-Lausburg (Migration Brewing); Jim Blackwood (Office of Commissioner Fish); Katie Booker (North-Northeast Business Association); Shannon Callahan (Office of Commissioner Saltzman); Brendan Finn (Office of Commissioner Saltzman); Justin Zeulner (Venture Portland); City Attorney

Commissioner Saltzman welcomed and thanked members. Members introduced themselves. Commissioner Fritz said she met with members of Venture Portland and Portland Business Alliance and recognizes there are concerns about the timeline. A vote by Council is expected March 6th. Commissioner Fritz will revisit the issue after the Legislature adjourns, to consider whether to move forward with Portland-only standards, Implementation of Portland-only standards would be January 2014. 

The group reviewed each section of Code Section Title 9 Draft and proposed issues to be added to the “Topics for Task Force” list. (Code Draft, “Topics” list, and meeting agenda are attached.)

9.01.030 Definitions:

AFZ explained that most definitions are consistent with Oregon State Law.

HW would like to add a definition of “work.” For example employee is driving through Portland during work hours, must that be clocked toward sick leave? 

HH agrees there needs to be clarity on this matter. Even if the definition says “make a stop in Portland,” does that mean stop in traffic? What is threshold?

AFZ will add this List. She was envisioning that if an employee is getting paid then it’s work, but is willing to consider. Does the State have a definition? (Staff answer: No, but does have definition of Work Time)
BP would like more clarity re: “shift work (trade).” (Maybe requires definition)
BB explains that part of the difficulty with recording “work time” comes from Portland’s location. Unlike Seattle and San Francisco [which both have Earned Sick Leave laws], Portland sits right on the border with another state. What about a company based in Vancouver but operating in Portland? The language here implies the Code only applies to Oregon companies.  (Staff answer: It does currently only apply to Oregon companies however we are researching whether or not BOLI will have jurisdiction across state lines for work done in Portland Also, a company may operate both in Seattle and Portland, and thus already comply with Seattle’s ESL law.)
SCW suggests it makes sense to find out what are the City’s requirements for Business Income Tax. Businesses already need to pay some tax when travelling through Portland; these issues have likely been worked out there. 

HH says there are also unique issues for dance/yoga studios. ( On the list for discussion)
KS notes that Section (I) Paid Time Off refers to PTO/ETO, but ETO [Earned Time Off] is not listed in the code.  It’s agreed that ETO should be stricken. 

KS: Also notes that in Section (I) the word “policies” should also be in the paragraph to distinguish between strictly  agreements. “a feature of employee agreements (and)/or policies that provide …resource” e.g. Some employees don’t have explicit agreement/contract. The group agreed.
BP has concerns about the distinction between “benefit vs. accrual” because some employers may provide (for example) two weeks PTO per year but without specific “accrual” rates. This distinction would just lead to more paperwork. 

AFZ suggests companies could be “certified in compliance.” 

BB suggests amending Section J Sick Time as follows: “means time off work that has been accrued for the purposes describe in Section 9.01.050 (A)and may be used by an Employee …. …. …and is provided by an Employer to an Employee at the accrual rate described in Section 9.01.040 and for the purpose described in Section 9.01.050.”  Staff will make this change.
BB wanted to see in the Ordinance some reference to the section of the Charter that allows the City the authority to create and approve this legislation. (Staff answer: Enacting local law is allowed in state law and charter – specific reference not required.  The Charter gives the City the Specific Power  “To secure the protection of persons and property and to provide for the health, cleanliness, ornament, peace, safety and good order of the City.”) 
9.01.040 Accrual of Sick Time

AFZ explains that the standard of 1 hour earned per 30 worked is the proposed federal standard. Unless anybody would like to make an argument for something different, Council is comfortable with this standard. Also, the cutoff mark of 5 versus 6 employees (for unpaid versus paid leave) is consistent with Americans with Disability Act standards which starts at 6 employees in Oregon. 

KS suggests there should be a qualifying period before Sick Leave could be used (rather than the 240 hours listed).   On the list for discussion.
HH says Venture Portland members overwhelmingly recommend streamlining whole thing, to cut down on bureaucratic side. Is there an easier way for accrual?

AFZ says please send suggestions.

SCW asks for clarification compared with FMLA (Family Medical Leave Act).   Staff answer: Portland’s standards are in addition to FMLA/OFLA, which apply only to larger companies and do not require paid leave.
AFZ  states that a core principle is that employees should be able to call in and stay home when they are sick, e.g. flu.  Asks if we can all agree nobody should be fired for calling in sick one day. Nobody disagreed.  The Code is also clarifying expectations of employees of when to call in regarding notification, and setting standards for how much time should be considered a reasonable minimum. 

SCW suggests that rather than make a hard and fast cutoff at 5, smaller companies should be encouraged or required to phase into paid time off.  She has four employees but does now pay sick time. 

AFZ commits to revisiting the Code after one year with an objective study and report, to discuss issues like this. 

DS states that if the State passes Earned Sick Leave law, the City would conform to that law.  AFZ adds that the Council will consider whether the State’s version is adequate/equal or better in deciding whether to keep Portland-only standards.
TF says that meeting the baseline benefit is what is important, not the record of what is kept. Payroll software is available; perhaps technical support/guidance for smaller business could be provided.

HH reminds members that not all businesses use software.

TF says even a simple template is all that is needed. 
TF would like to see regular evaluation period. For example in 2015 we might say: “we thought [x] would happen but it seems in retrospect to be too prescriptive.”  He would like a task force with clear decision-making authority; or at least a clear process to monitor implementation in order to ensure continued success. For example some people want “sick leave abuse” spelled out clearly today; while others do not. It is hard to know which side to fall on at this moment. 

AFZ says she asked this Task Force to meet for three weeks, but likely another Advisory Committee will be formed to work on this issue the rest of the year and during implementation and evaluation.  She committed to doing the follow-up study before she leaves the Council at the end of this term. 

AF notes that many small businesses would prefer to see accrual rate of 1 hour per 40 hours worked, rather than 30. Why 30? 

AFZ explains because that’s what’s proposed in federal law and in the majority of other standards around the country.

AP says she has some concern that larger employers are not being held to a higher standard [with this proposal], as they are in Seattle and SF.

JG believes higher level of complexity makes things more difficult. For example a grocer with 49 employees should not have to figure a completely new calculation if a fiftieth employee is hired.  ()
AFZ agrees and explains that was the idea behind the more streamlined proposal. 

HH reminds members that while some businesses are able to provide PTO with only a few employees, every business operates at a different level (Some use excused and unpaid as the model). [With this proposal] we are requiring businesses to make a change, perhaps before they are ready.  There is a potential to demonize employers who are not providing PTO. The primary goal of every small business owner is to cover payroll. 

SCW agrees with HH and does not mean to demonize, but also sees this as an opportunity to decide how best to move forward.

AFZ explains that assumption is that most employers and most employees are good hardworking people committed to taking care of each other and making the business successful. Legislation is not designed to legislate against the worst behavior in people. 

BB suggests including a sunset date to ensure the issue is revisited. 
AFZ says she is not proposing a sunset date. She will be on Council for 3 more years and 11 months, and she commits to revisiting the matter, therefore a sunset clause is not necessary. 

KS “re-hire” situation needs further clarification for Combined sick/vacation through a PTO. Could be interpreted that we compensate upon leaving for everything accrued.  AFZ says we say “unused” but KS  and TF suggest being more explicit. AP  asks Attorney to look- need to be very careful with language.  Staff: we will check.
BP would like to amend Section H to read “If an Employee is transferred by an employer to a separate division, entity or location of the Employer within the City (Staff:  “or outside the city if the company is still doing business in the City”), the Employee is entitled to total Sick Time accrued at the prior division. Staff will look into this.
BP would also like further clarification between Sections J and K re: shift trading.

AP believes that it might be possible to combine the two sections

AFZ encourages BP to send draft language.

AF wants to make sure the Code is very clear that if an employee uses up all of his/her accrued sick time, he/she is not entitled to more (Staff:  (“in the calendar year”). 

AF also wants to make sure that an employer reserves right to send an employee home [and use accrued sick time] if he/she shows up to work sick. 

AFZ says we will look for appropriate language.  Suggestions welcome. 

HH would like to add the phrase under F “annual cap of 40 hours that is accrued.”To be discussed.
BB suggests that, when tracking time worked inside versus outside the city limits [e.g. during travel through the city], a good-faith estimate or scheduled time could be used instead of tracking every single hour and minute.

AFZ states this issue is on the list of topics to be discussed, and agrees it is a very tricky issue.

DS: asks what is the difference between the phrases “shall not exceed 40 hours” versus “…40-hour cap”?

HH explains it is a liability issue for the employer. If an employee has for example,400 hours accrued, but cannot actually use all of that time, then it leads to great confusion for all parties involved.  AFZ notes that the standards are a floor, not a ceiling.  We didn’t put a cap on the number of hours that may be accrued because some employers may choose to allow employees to use more than 40 hours annually.
JG would like to add language to section .040 E  requiring employees to work 180 days  before becoming eligible to use accrued sick time. (Staff:  similar to Qualifying period mentioned by KS above.  To be discussed at the next meeting)
9.01.050 Use of Sick Time
AFZ briefly explains that sick time may be used for personal medical needs as well as those of family members as defined in State law, and for purposes related to domestic violence as described in State Law. 
KS would like to replace amend Section A to use words consistent with those listed under the Section 9.01.040 Definitions.  (Sick time or PTO not paid or unpaid).Staff answer – agreed that paid or unpaid is redundant.
KS expresses concern that Section B explains in too much the detail the administrative aspect. Employers may track Paid Time Off differently from Sick Time, because Sick Time may clock toward a disability bank. She is worried about unnecessary administrative details. (Staff:  The intent was that PTO would provide as good coverage for qualifying absences.  Tracking the differences for disability/individual aspects and requirements of each plan will most likely need to fall on the employer.)
AFZ explains this clause was included in response to grocery workers who currently are not allowed to use sick time of the first day of an illness, and also to protect against employees saving their sick time/PTO to use as vacation even when they arrive at work sick. She asked the group if other members are worried about short term disability bank.  It seems this concern may be limited to companies that offer short term disability benefits, and most don’t.
TF explains that his employees receive Paid Time Off, and if an employee trades shifts he/she can decide whether or not to draw upon the PTO bank. The PTO bank has no cap and does not expire in his business.

KS, referring to Section E, questions the need to specify “provide notice to the Employer in writing.” Would rather leave contact protocol up to individual company in the designated protocol.  (Staff – wording needs to ensure that the employee is not left with an onerous process that is not easy to fulfil – the writing portion was intended to address known times when the employee would be absent for doctors and dental appointments.)The Task Force members agreed to delete “in writing” as unnecessarily prescriptive. 
HH, referring to Section A, would prefer a really good definition of “sick” and “preventive” rather than a laundry list of examples of qualifying absences. Thinks better definitions for bigger “buckets” would be preferable to detail.  She is concerned about “pregnancy” and “preventative care” in particular.
AFZ explains that the draft includes such examples because people requested it, but is open to adding this issue to the list to discuss. She welcomes suggestions from the group.  Staff has not as yet been able to find definitions that might work, beyond those commonly used in the dictionary.
BP would like to amend Section B as follows: “Unless otherwise agreed under Subsection 9.01.040 K, Sick Time must may be taken at the request of the employee for the first day of a qualifying absence, and each day thereafter, until all accrued eligible hours have been taken.” AFZ stated the word “must” is in response to employers concerned that employees would bank Sick Time and make it more of a discretionary resource. 
BP explains that in the restaurant industry there is a difference between breakfast, lunch, and dinner shifts, because people don’t know they are sick until they wake up. The Seattle law does not define contact protocol (as in Section E); instead it just requires employers to “define a protocol system.” Time required for notice put on the list for discussion.
AF asks at what wage does the employee get paid back if for instance your wage has changed between the time sick time was taken and the pay raise.  Does reimbursement occur at the higher rate? Staff answer: Yes, whatever the employee’s rate of pay is at the time they take the leave is the rate paid. Tracking hours worked at different pay levels would be an administrative burden.
BB if an employee comes to work sick and the employer has to send the employee home sick, does that count toward used sick time?

AFZ: Will Clarify that in the Code.

BB suggests requiring a minimum increment of sick time used.  To be discussed,
AP suggests referencing Federal and State Law, which allows sick time to be used down to the increment of pay.
9.01.060 Exercise of Rights Protected; Retaliation Prohibited. 
AFZ states that added specificity is already on the list of topics to discuss, and asked the group if they have other suggestions.

BB, referring to Section C, wants parallel language protecting an Employer who has made a good faith effort to investigate misuse. 
HH agrees with BB and says this issue was discussed at the recent Venture Portland meeting.

AFZ and JA explain that they both interpreted Section C to protect employers as well as employees, and are very glad BB and HH brought this issue up; it definitely needs clarification and additional language will be proposed to clarify. 
9.01.070 Notice and Posting
HW notes that Section A specifies Employers display a poster; however mobile and other workforces need more options, for example an online posting that employees must check once per year.
BM agrees and says that many restaurants don’t have a convenient area to post things. 

HH asks whether the $100 fine (referred to in Section C) is consistent with other policy, or was it chosen at random?

TB answers $100 is consistent with Bureau of Labor and Industry (BOLI) standards.  Staff will again verify and determine is a different fine is warranted. 
NB raises the question of how employees would know if a notice is not posted in his or own language, if they can’t read the language of the original posting. 

AFZ agrees this is a problem and welcomes suggestions.

BM reminds members that the internet makes translation very easy. He also suggests that employers make note of employees’ language preference upon hiring. 

NB is still concerned about employers who do not know their employees’ language. 

AFZ suggests that the City do annual trainings, together with the Center for Intercultural Organizing and Immigrant and Reffugee Community Organization (for example).
HH points out that San Francisco has 140 official languages. The City or BOLI should provide some sort of toolkit for employers

KS cautions against getting into too much detail; for very large employers it’s not feasible to post notices to all employees in every single language. Legislation should focus on intent. 
AFZ notes education and posting details may be worked out in Administrative Rules.
9.01.80 Employer Records
BB is worried about the 2-year record retention requirement. If records only go back 2 years, then benefit should only go back 2 years. 
AFZ asks BB to clarify the problem. 
BB explains the issue is liability for a claim that the employer didn’t provide the benefit.  There is a statute of limitations. An employer can’t say “three years ago I was sick and didn’t get paid for it.” There is a high potential for record-keeping snafus, and the employer might be liable to a huge fine.
SCW responded that she and most employers she knows keeps records for longer than two years.
BB would be more comfortable with a limited civil fine, as in Section C of 9.01.070 Notice and Posting.  He recommended a “good faith” clause for employers as well as employees.  If record keeping mistakes have not had a material impact on the benefit, then there should be no fine.  AFZ agreed to propose language addressing this suggestion.
9.01.90 Administrative Rules Implementing this Chapter
KS would like a statement requiring notification to employers of any change in the Administrative Rules. Employers need time to catch up with changes and cannot turn payroll changes on a dime.
HH agrees and requests six months’ notice sent to every employer in the city.  Discussion ensued concerning the feasibility of that and the meaning of stakeholder.  
HH requests the phrase “…who have requested notice…” be removed from Section B because employers cannot be expected to know they need to request the information.  Staff:  It is unlikely that the City will foot the bill for a mailing to 50,000 businesses to let them know that of the Administrative Rules ‘process’l and to every employee all of whom may be considered “stakeholders”Stakeholders such as PBA and Venture Portland will be needed to help inform their members.  Administrative Rule changes typically are simply noticed in the paper, this goes a couple of steps beyond It may be feasible to create an initial stakeholder list and then add to it as people request.
HH also believes that trying to put final touches on the Code during the summer is difficult for business owners.  Staff:  need to understand more as to why this is a problem.  It has to be done sometime – I think the City would commit to doing it as soon as possible once clarity with the State process is achieved.  
AFZ and TB explain that the timeline is such because the State may pass legislation in June. 
JG asks how businesses outside of Portland who are in compliance (e.g. for purposes of travel) will be notified of changes. Staff:  If they are on or affiliated with a stakeholders list they will be  notified. 
AP answers BOLI. 
AFZ reminds members that the City’s Administrative Rules change rarely and would be made with a thorough public process,  She will engage employers and employees in developing and reviewing the initial set of Administrative Rules.
DS also suggests notification through Business Income Tax.   Staff:  There can be many avenues for notification of the process;  staff will check to determine how this could be done.
9.01.100 Enforcement

KS would like the following language added to Section E: “Any person claiming to be aggrieved by a violation of this Chapter shall have a cause of action in any court of competent jurisdiction or through union or collective bargaining or established grievance process for damages and such other remedies as may be appropriate.” 

AFZ says she will add this topic to the discussion list. 

CR expresses concern about this language and will look into it.

KS doesn’t want court to be the only choice available and believes employees should have other options like established grievance procedures that are already built into contracts and policies. It’s a matter of “shall” versus “may.”  

AF expresses concern that BOLI already cannot handle work they are doing and will not be able to handle additional claims generated by this legislation. 

BB is also concerned with BOLI being the enforcement tool. The City would be asking BOLI to do additional work without providing funds and resources to accomplish that work. He fears that without the necessary funding, BOLI will not investigate claims properly.  And then simply a letter to the employee for “right to sue”  Responding to claims could then create huge costs for employers.

AFZ proposes exploring the concern about this, dealing with it through the contract with BOLI. 

BB says he would prefer something written into the Code. 
JA explains that he once sat on a BOLI committee and the process is complaint-driven.  This clause gives right to sue versus a merit to sue. 

BB is still worried about the disconnect. If the City is not funding BOLI to do this work, then BOLI will issue right to sue letters without any investigation, and then business has to respond to that and it’s a five to ten thousand dollar legal bill. BOLI should at least have to contact the employer first. 

CR says typically BOLI will do an investigation, but confirms there are cuts to funding.
BB is worried about double jeopardy: If [an aggrieved employee] doesn’t get the answer they want out of BOLI, then they will go to private action. Now it’s BOLI-City-Private; it’s triple jeopardy. 

AFZ will add BOLI issues to the topics to discuss and explore further. 

JG suggests removing “private right of action” from section E. [Aggrieved employees] should go through BOLI first. BOLI should be the established process and then if BOLI allows it,  to go through  private right of action if no other recourse.  .
AP – ORS 820 does not allow for duel tracking (Staff will research further)  

9.01.110 Confidentiality and Nondisclosure
BP requests clarification regarding what employers are allowed and not allowed to ask. For example in the restaurant industry it may be necessary to know if the employee has a fever because he/she stay away a full 24 hours after the fever subsides. 

CR states that this section ensures protections for health privacy and complies with HIPPA/OFLA/FMLA.  The wording “extent provided by law” was intentional to provide broad coverage of other laws.  JG agrees. 
9.01.120 Waiver through Collective Bargaining for Certain Employees Hired Through a Hiring Hall
KS expresses concern about the timing this law would come into effect in relation to union contracts. It would be highly unusual to arbitrarily open union contracts just to “give” [ESL benefits] rather than in the “give/take” process during regular negotiations. 

AFZ says this is meant to be a minimum standard. It’s a right; it’s not negotiated. 

AP explains that employees will not be required to reopen contracts. This law will simply take effect, like a change to minimum wage. 

KS- e.g. contracts say PTO can be used for anything, but suddenly if it’s used to provide something specific then creates administrative conflict with existing contract/ agreement framework 
HW- Page 3 of 8- back to section 0.040 H; if company is bought out benefits accrued by employees who continue to work for the company should not carry over. AFZ  disagrees but will add to list. 

HH outreach requirements- outreach of paid and unpaid sick time. Would like to standardize to “sick time” vs un/paid. AFZ agrees.
Public Comment:
KB- page 6 of 8 – 9.1.1- BOLI versus court, but would like to add arbitration and mediation. AFZ  agrees; Staff will need to research.

Justin Zeulner outlines the following concerns: 
1. If an employer is required to cover expenses incurred by an employee obtaining a doctor’s note, is the employer liable if the employee is injured during that time?

2. Employees who are working for multiple employers may abuse the system, for example file a workers’ compensation claim from one job, and then use Sick Time from his or her other job. The Workers Compensation implications should be explored by this committee.
3. If state law passes then this null and void. (AFZ clarifies that this law would not automatically be thrown out if the State passes something. It depends what the State passes. If it is different from the current proposal the City may decide keep the Portland-only standards). 
McKean Banzer-Lausburg explained that restaurants are very accustomed to shift trading, and this law would create a huge cultural shift for small restaurant owners. He commented that start-up costs for small businesses in the city are already very high. 
DS – Noted that Business owner Mike Roach suggested a one-year exemption for new business. As businesses grow they do provide more benefits for employees, but what if they can’t afford it yet? AFZ – says this is on the topics list. 
Commissioners Fritz and Saltzman thanked members and concluded the meeting at 11:37 am.  Meeting Adjourned.  Next meeting Wednesday, February 13, 3 – 5 p.m. in City Hall



